MAQĀṢID ASY-SYARI'AH AS IJTIHAD METHOD
IN ISLAMIC FAMILY LAW RENEWAL IN INDONESIA
ABSTRACT
Among Muslims (mujtahidin) the classical era, they do the creativity of ijtihad by using the standard methodology among them such as qiyās, istihsān and istiṣlāh. But these three methods of ijtihad still leave a methodological problem. Qiyās has long been the principal procedure of the legal istinbā, but it is so complicated in its application that the Mujtahids turn to other methods of ijtihad namely, istihsān and istiṣlāh. This method is more text-oriented (naṣ) than on purpose (maqāṣid), or the meanings behind the text. Therefore, the contemporary uṣῡl al-fiqh scholars criticize the existing method of ijtihad and turn to another method called maqāṣid asy-syari'ah. The construction of maqāṣid asy-syari'ah which has been systematized and become the grand theory in the middle ages (VIII H / XIV M), then for this contemporary era needs to be reconstructed and the power of its range is revisable with the needs of the times and the progress of modern science and technology so that its existence is able to answer new legal cases, including family law problems and renewal. The problem is how to apply maqāṣid asy-syari'ah as ijtihad method in the context of the renewal of Islamic family law, what is the operational framework, and should the maqāṣid asy-syari'ah be reconstructed and, if necessary, what are the implications for the reform of Islamic family law in Indonesia respond to contemporary issues.?
This research is a qualitative descriptive research, with literary data source, which examines and analyzes the application of maqāṣid asy-syari'ah, the norms in Islamic law to the reformation of Islamic family law in Indonesia, with the methods and techniques of analysis used qualitative content analysis, interpretation, and holistic.
The findings of this research: Firstly, maqāṣid asy-syari'ah as ijtihad method can be applied in the family law reform movement in the Islamic world, and in Indonesia. Secondly, the ideas and views of the classical uṣūl al-fiqh scholars, positioning maqāṣid ash-shari'a on the one hand as doctrine, and on the other hand as the method of ijtihad in istinbāṭ al-ahkām. While the view of ulama uṣūl contemporary jurisprudence, positioning maqāṣid asy-syari'ah more as ijtihad method elaborated from various aspects of typology is renewed with the needs of the times and the development of modern science and technology. Thirdly, the concepts and theories of maqāṣid asy-syari'ah in the contemporary era need to be reconstructed by the content and power of the range in order to be able to answer the various new legal cases that continue to occur. Fourthly, the reconstruction of maqāṣid asy-syari'ah in the renewal of Islamic family law in Indonesia, has implications on the theoretical and applicative level. From a theoretical point of view, it is conceptually preceded by reformulating the terminology of ijtihad, giving birth to ijtihād maqāṣidi which is more relevant to the demands of modern-day situations and conditions. In fact, it has become the necessity of maqāṣid asy-syari'ah expelled from the study of uṣῡl al-fiqh, becoming an independent science, and incorporated in the disciplinary discipline. In terms of application, maqāṣid asy-syari'ah systematically-mitodologically applied to every problem of Islamic family law that occurs with the principle of "maintaining the old is still good by taking a new better", both in terms of material substance and in terms of rules -the rules used in berijtihad. The implications of this application in the contemporary era in the effort to uphold human rights, maintaining family psychology, sense of justice in the distribution of inheritance, and utilization of waqf properties can be realized properly. Fifthly, the renewal of Islamic family law in Indonesia, awakened to three controversial legal probemes in society, namely in the marriage of sirri, the issue of inheritance rights for religious heirs, and the issue of the management and utilization of waqf properties.
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